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STATEMENT OF INTEREST OF AMICI CURIAE

Amici, listed in the Appendix, are scholars whose research and teaching
focus is copyright law.! Amici have no direct interest in the outcome of this
litigation.? Although amici strongly support the application of fair use in this
case, they write here to emphasize that this is also a substantial similarity case,
and that substantial similarity has an important role to play in establishing the
scope of copyright that should not be delegated to fair use, even when copying in

fact is undisputed.

SUMMARY OF ARGUMENT

There can be copying without infringement. Arnstein v. Porter, 154 F.2d
464, 472 (2d Cir. 1946) (“Assuming that adequate proof is made of copying, that
is not enough; for there can be ‘permissible copying.’”). Thus, “a defendant may
legitimately avoid infringement by intentionally making sufficient changes in a
work which would otherwise be regarded as substantially similar to that of the

plaintiff’s.” Warner Bros. Inc. v. American Broadcasting Cos., Inc., 720 F.2d 231,

! Pursuant to Federal Rule of Appellate Procedure 29(c)(5), amici certify that no
party’s counsel authored this brief in whole or in part; no party or party’s counsel
contributed money that was intended to fund the preparation or submission of this
brief; and no person — other than the amici — contributed money that was intended
to fund the preparation or submission of this brief. All parties have consented to the
filing of this brief. F.R.A.P. 29(a).
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241 (2d Cir. 1983) (“Warner Bros. II”) (quoting 3 Melville B. Nimmer & David
Nimmer, Nimmer on Copyright § 13.03[B] (1983)). If it were otherwise, absent
another defense, Jurassic Park might infringe upon a story involving shenanigans
on a dinosaur island, the copyright holders of the character Superman could
prevent others from creating a superhero who is super strong and flies around in a
cape and primary-colored suit, and no one else could take a photograph of Michael
Jordan leaping without Jacob Rentmeeseter’s permission. See Williams v.
Crichton, 84 F.3d 581 (2d Cir. 1996); Warner Bros. I, 720 F.2d 231; Rentmeester
v. Nike, Inc., 883 F.3d 1111 (9th Cir. 2018).

Here, the jury found dramatic divergences in visual rendition (in sketch or
tattoo form, and in combination with other visual elements in a video), making
many of the works in suit not substantially similar in protectable elements. The jury
based its finding on visual inspection of the works in suit and on extensive
testimony by the tattoo artist describing her process and choices.? Given the
evidence in suit, the district court judge properly left the question of substantial
similarity to the jury, to which the answer is made by reference to the holistic
impression of an ordinary non-expert observer.

Fair use is a valuable and flexible tool for realizing the goals of copyright.

2 Amici focus on the works that did not include prominent display of the Sedlik
Photo; defendants conceded substantial similarity as to social media posts that did so.
Our analysis concerns the other works in suit—the Tattoo, the Sketch, and related

social media posts.
5
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However, there is no need to use a Swiss Army knife when a simpler implement —
traditional infringement analysis — will do. No matter what the purpose of its use
or effect on the market, a work that is not substantially similar in its use of
copyrightable elements from the original simply does not infringe. Holding such
instances to be fair use may mitigate the damage, but it makes the fair use doctrine
more complicated. Relying on fair use also suggests that the defendants in such
cases did take enough to infringe, which encourages future plaintiffs to try their
luck with aggressive copyright claims. This Court should affirm the jury’s verdict
on substantial similarity, along with fair use.

ARGUMENT

I. Recognizable Similarity in Expression is Not, in Itself, Substantial
Similarity.

Not all copying in fact is copyright infringement. “To infringe, the
defendant must also copy enough of the plaintiff’s expression of those ideas or
concepts to render the two works ‘substantially similar.”” Rentmeester,
Rentmeester, 883 F.3d at 1117 (emphasis added) (quoting Mattel, Inc. v. MGA
Entertainment, Inc., 616 F.3d 904, 913—14 (9th Cir. 2010). As this Court
explained, even when copying is conceded, “the plaintiff must still show copying
of protected expression that amounts to unlawful appropriation.” Rentmeester, 883
F.3d at 1124 (emphasis added). The test is not satistfied merely by any “copying of

protected expression”—the copying must be too much. Rentmeester attempted to
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clear up past confusion—reflected in many cases cited by Sedlik and his amici—
that came from using “copying” in two different senses (“copying in fact” and
infringing copying). Unfortunately, as this appeal shows, it is still too easy for
litigants to argue that all copying in fact is infringing copying.

Nonetheless, the standard that this Court—Ilike every other court of appeals—
has set forth is “substantial” similarity. What is required is not any similarity in
expression, nor even recognizable similarity in expression, but a similarity that
substantially duplicates the aesthetic appeal of the protected elements of the original.
Warner Bros. II, 720 F.2d at 240 (explaining that a defendant can prevail if either it
copies only non-copyrightable elements or if there is no substantial similarity). That
is, not all copying of protectable expression constitutes substantial similarity—
otherwise, the test would ask a jury whether any protectable expression had been
copied, rather than a “substantial” amount.

For example, in Warner Bros. II, the Second Circuit recognized that Ralph
Hinkley’s character in the show “The Greatest American Hero” was recognizably
based on Superman: the show’s premise was literally “what happens when you
[the average person] become Superman.” Id. at 236. But the two characters were
not substantially similar, because the other features ABC introduced were
combined with the copied features in a way that changed the overall aesthetic
impression of the work. And this was true even though those copied features could

still be separately identified in ABC’s work by a list of shared characteristics.
7
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Warner Bros. Inc. v. American Broadcasting Cos., Inc., 654 F.2d 204, 209 (2d Cir.
1981) (“Warner Bros. I”).

The substantial similarity requirement preserves subsequent creators’
freedom to draw on the existing world. As such, it is “the main doctrinal safeguard
against copyright becoming a drag on the creative innovation it was meant to
promote.” Oren Bracha, Not De Minimis: (Improper) Appropriation in Copyright,
68 Am. U. L. Rev. 139, 180 (2018). In Warner Bros. 11, as Bracha explains, “[t]he
improper appropriation analysis required comparing the expressive content of the
two works and discerning the material differences in their meaning,
notwithstanding the technical similarities. This relatively simple analysis tracked
well the underlying policy question.” /d. at 194.

As this Court has explained, “[t]he intrinsic test requires a more holistic,
subjective comparison of the works to determine whether they are substantially
similar in total concept and feel.” Rentmeester, 883 F.3d at 1118 (cleaned up).
This is the jury’s task, and its verdict on this question in this case—which this
Court has described as inherently suited for a finder of fact, e.g., McCulloch v.
Albert E. Price, Inc., 823 F.2d 316, 319 (9th Cir. 1987)—was well within the
jury’s competence. Cf. Google LLC v. Oracle America, Inc., 593 U.S. 1,24 (2021)
(“subsidiary factual questions” such as “how much of the copyrighted work was
copied” are for the jury in fair use determinations). Appellant and its amici seek to

turn the test for infringement into one merely for copying in fact by converting

8
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“total concept and feel” into a “heads I win, tails you lose” rule favoring plaintiffs.
Copyright law does not support such a doctrinal upheaval.

II. The Court Correctly Submitted Substantial Similarity to the Jury

There are overlapping visual elements between the works in suit, such as the
appearance of Miles Davis’s face. But these elements are non-protectable and
should not be part of a substantial similarity analysis. Given the mix of protectable
and unprotectable material in the photograph, the court was correct to allow the
jury to evaluate the qualitative and quantitative significance of the copying here.
Both parties submitted extensive testimony, and the jury examined the works in
suit, including the tattoo itself. See Drew M. Morris & Carter J. Alvey, Knowledge
and the Perceived Value of Paintings: The Role of Time, Presence, and the
Contagion Effect on Art Evaluation, 18 Psychol. of Aesthetics, Creativity, and the
Arts 269, 272, 277 (2024) (finding that in-person evaluations of paintings differed
from evaluations of digital images of paintings).

At trial, the jury was asked to consider the aesthetic effects of differences in
shading, lighting, hair lines, cropping, density of image, size and proportionality in
the tattoo. E.g., Tr. Jan. 24, 2024, at 418-20, 424, 427, 431, 489, 491-92 (von D
discussing her free-hand shading of “99 percent of the tattoo” (431), addition of
texture and movement, changes to hairline, changes in highlights or reflections,
changes in spatial composition, simplification, and changes in jawline); Tr. Jan.

25,2024, at 517 (same). This evidence was well within the jury’s competence to

9
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consider and evaluate for the holistic subjective comparison required for
infringement. The “line drawing,” the “messy progress” post, and the post showing
von D at a light box show even less overlap that could be deemed expressive. And

the jury so found.

A. Substantial Similarity Only Considers Similarity Between
Copyrightable Elements.

When the similarities between two works stem at least in part from
unprotectable elements, the factfinder must “eliminate the unprotectable elements
from its consideration and ask whether the protectable elements, standing alone,
are substantially similar.” Hamil Am. Inc. v. GFI, 193 F.3d 92, 101 (2d Cir. 1999).
In assessing the total aesthetic impression, factfinders consider whether the tone or
theme of the works being compared is similar. See, e.g., Boisson v. Banian,
Ltd.,273 F.3d 262, 273(2d Cir. 2001). By capturing when a protectable
arrangement of unprotectable elements creates a distinct aesthetic impression, this
test protects against dissecting a work into unprotectable elements in a way that
misses the forest for the trees. See Boisson, 273 F.3d at 272. Reciprocally,
similarity between the constituent elements of two works does not amount to
copyright infringement if the total concept and feel is fundamentally different.
See, e.g., Warner Bros. I, 720 F.2d at 241; Boisson, 273 F.3d at 276; Peter F.

Gaito Architecture, LLC v. Simone Dev. Corp., 602 F.3d 57, 67 (2d Cir. 2010).

10
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Because the Sedlik Photo is a mixture of factual, non-protectable elements
and creative, protectable choices, the jury needed to focus on whether the
protectable elements of the accused works were substantially similar in “total
concept and feel.” The fact that Miles Davis was an unprotectable-by-copyright
human being is highly significant: While Sedlik’s photo was undoubtedly
copyrightable, its copyright did not extend to Davis’s own features, the primary
focus of the photo. Thus, as the tattoo artist described in her testimony, a tracing,
or a tattoo altering features of the photo such as lighting and background, could
reasonably be perceived by the jury to change the aesthetic impact of the photo’s
protectable elements.

B. Because the Photo Is A Mixture of Factual and Creative
Content, Only Limited Aspects of It Are Protectable Under
Copyright.

The copyright in the Photo extends only to the elements which are original
and result from Sedlik’s own creative choices. See Rogers v. Koons, 960 F.2d
301, 307 (2d Cir. 1992). Much of what makes the Photo identifiable is non-
copyrightable content. The most prominent feature, Davis’s appearance, is not
protectable. Psihoyos v. Nat’l Geographic Soc'y, 409 F. Supp. 2d 268, 275
(S.D.N.Y. 2005) (“A copyright in a photograph derives from the photographer’s
original conception of his subject, not the subject itself.”) (citation omitted);

Franklin Mint Corp. v. Nat’l Wildlife Art Exch., Inc., 575 F.2d 62, 65 (3d Cir.

11
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1978) (artists have a “weak” copyright claim when the “reality of [their] subject
matter” is not easily separable from their artistic expression of it); 4 Melville B.
Nimmer & David Nimmer, Nimmer on Copyright § 13.03[B][2][b] (2019)
(noting that appearance of objects in the public domain or as they occur in nature
is not protected by copyright). Subsequent creators rarely have access to the
people depicted in photos; they can lawfully use references rather than in-person
inspection to make their own creative works.

Davis’s pose alone, to the extent that it is a product of Sedlik’s creative
direction, is not protectable. The pose is hardly uncommon and is a scéne a faire.
Judge Owens explained that to protect human appearance “in isolation” would grant
photographers “a broad copyright over photos of human movements, including
facial expressions,” working “a radical change in our intellectual property laws.”
Rentmeester, 883 F.3d at 1128 (Owens, J., concurring in part); cf. Bill Diodato
Photography, LLC v. Kate Spade, LLC, 388 F. Supp. 2d 382, 392 (S.D.N.Y. 2005)
(holding that the contorted pose of a seated woman’s feet viewed from a low

perspective looking under a bathroom stall is scéne a faire and not copyrightable).

Sedlik does have a copyright in the product of the artistic choices he made.
Depending on the content of a given photograph, these may include originality in
“posing the subjects, lighting, angle, selection of film and camera, evoking the
desired expression, and almost any other variant involved.” Rogers, 960 F.2d at

307; see also Leibovitz v. Paramount Pictures Corp., 137 F.3d 109, 116 (2d Cir.
12














































































