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IDENTITIES OF MUSICIAN-COMPOSER AMICI

Affiliations and credits represent only a portion of those for each amicus and

are given for identification purposes only

Bria n H olla nd : Ind uc te d into the Song w rite r H a llofFa m e ,Roc k &

RollH a llofFa m e ,SoulM usic H a llofFa m e ,a nd m e m b e rofthe le g e nd a ry

song w riting trioofH olla nd -Dozie r-H olla nd .M r.H olla nd ha sw ritte n orc o-

w ritte n145 hitsinthe US,a nd 78 inthe UK.

Ed d ie H olla nd : Ind uc te d into the Song w rite r H a llofFa m e ,Roc k &

RollH a llofFa m e ,SoulM usic H a llofFa m e ,a nd m e m b e rofthe le g e nd a ry

song w riting trio ofH olla nd -Dozie r-H olla nd .M r.H olla nd ha sw ritte n orc o-

w ritte n80 hitsinthe UK,a nd 143 inthe US c ha rts.

M c Kinle y Ja c kson: M r.Ja c kson is know n a s one of Soul m usic ’s

g re a te sta rra ng e rsa nd prod uc e rs.M r.Ja c kson a rra ng e d ne a rlye ve rysong

re c ord e d forthe Invic tus/H otW a x/M usic M e rc ha ntla b e ls.M r.Ja c ksona lso

w rote orc o-w rote ,a m ong othe rhits,“Ac e In The H ole ,” “Fish Ain’tBiting ,”

“OutH e re On M y Ow n,” “Trying To H old on to M y W om a n,” a nd “M id nig ht

Flow e r.”

Jon Lind : M r.Lind isa profe ssiona lsong w rite rw ho ha sw ritte n or

c o-w ritte n num e rous hit song s, inc lud ing “Boog ie W ond e rla nd ” (Ea rth,
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W ind ,& Fire ),“Cra zy For You” (M a d onna ),a nd “Sa ve The Be stFor La st

(Va ne ssa W illia m s,nom ina te d forGra m m y Aw a rd forSong ofthe Ye a rin

1991). M r.Lind w a s a lso the H e a d of A & R, a nd w a s the Sr.VP for

H ollyw ood re c ord sfrom 2006-2013,a nd w orke d w ith a m ong othe rsM ile y

Cyrus,De m iLova to,Se le na Gom e z,a nd the Jona sBrothe rs.

Te rry M a nning : Ind uc te d into the Inte rna tiona l Roc ka b illy H a ll of

Fa m e . H e ha sw orke d for50 ye a rsa sa sing e r-song w rite r,c om pose ra nd

re c ord prod uc e r, a nd ha s w orke d w ith the like s of Le d Ze ppe lin, Iron

M a id e n, ZZ Top a nd m a ny othe rs. W hile a t Sta x re c ord s, he w a s

re sponsib le forsuc h hitsa s“H e a vy M a ke sYou H a ppy,” “Re spe c tYourse lf,”

a nd “I’llTa ke You The re .”

M e lvin M oy: Song w rite ra nd b rothe rofSylvia M oy,w rote the song

“H om e Cookin’.”

Sylvia M oy: Ind uc te d intothe Song w rite rsH a llofFa m e ;w rote m a ny

ofSte vie W ond e r’shitsong sw hile a tM otow n. Am ong he rhitsing le sa re

“Uptig ht(Eve rything ’s Alrig ht),” “M y Che rie Am our,” a nd “I W a s M a d e to

Love H e r,”a m ong m a nyothe rs.

Nic hola s Pa yton: W orld fa m ous ja zz m usic ia n w ho stud ie d und e r

Ellis M a rsa lis, a nd ha s re c ord e d a nd pe rform e d w ith W ynton M a rsa lis,
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Joshua Re d m a n,Roy H a rg rove ,a nd Joe H e nd e rson a m ong othe rs.H e isa

Gra m m y Aw a rd w inne r,a nd c om pose d a nd a rra ng e d a ll16 song s on his

2011 a lb um “Bitc he s.” H is w ork on e a c h song on tha t a lb um inc lud e d

pla ying e ve ry instrum e nt, sing ing a nd pla ying trum pe t throug hout, a nd

prod uc ing the e ntire se t,on tha ta lb um .H e isa c c om pa nie d on tha ta lb um

b y g ue stvoc a listsCa ssa nd ra W ilson,Espe ra nza Spa ld ing ,N’Da m b i,China h

Bla c ,a nd Sa und e rsSe rm ons.

Da vid Porte r: Ind uc te d intothe Song w rite rH a llofFa m e .M r.Porte r

ha s c a ta log sa le s e xc e e d ing 300 m illion units.H e ha s m ore tha n 1,700

song w rite ra nd c om pose rc re d itsfora rtistse nc om pa ssing a llg e nre s.Som e

of his m ost fa m ous song s inc lud e Gra m m y a w a rd w inne rs “Soul M a n,”

“Dre a m w e a ve r,” a nd “Ge tJig g y W ith It.” In 2015,Rolling Stone m a g a zine

liste d him a sone ofthe 100 g re a te stsong w rite rsofa lltim e .

Pa ulRise r: Ind uc te d intothe M usic ia nsH a llofFa m e .M r.Rise risa n

Am e ric a n trom b onista nd m usic a l a rra ng e r w ho w a s re sponsib le for c o-

w riting a nd a rra ng ing d oze nsoftopte nhitre c ord s,a nd isknow n a sone of

the M otow n “Funk Brothe rs.” M r.Rise rw rote ora rra ng e d on suc h hitsa s

“M y Girl,” “Pa pa W a sA Rollin’Stone ,” “IH e a rd itThroug h The Gra pe vine ,”

a nd “The Te a rsofa Clow n,” a m ong song stoonum e roustom e ntion.
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Va le rie Sim pson: Ind uc te d into the Song w rite r H a ll ofFa m e ,a nd

re c e ive d ASCAP’s Found e r’s Aw a rd ,the hig he sthonorg ive n b y ASCAP to

song w rite rs.H e rsong sinc lud e “Ain’tNo M ounta in H ig h Enoug h,” “You’re

AllIne e d To Ge tBy,” “Ain’tNothing Like The Re a lThing ,“Re a c h OutAnd

Touc h (Som e b od y’sH a nd ),” a nd “I’m Eve ryW om a n.”

M e lvin Ste a ls: W orld -re now ne d song w rite r a nd a rra ng e r, w ith

se ve ra l top 100 hits,m ostfa m ously a s c o-a uthor for the le g e nd a ry song

“Could ItBe I’m Fa lling inLove .”

IDENTITIES OF LAW, MUSIC, AND BUSINESS PROFESSOR AMICI

M a tthe w Ba rb la n,Exe c utive Dire c tor,Ce nte r for the Prote c tion of

Inte lle c tua lPrope rty,Ge org e M a sonUnive rsity,AntoninSc a lia La w Sc hool

Tune e n Chisolm ,Attorne y a nd Assista ntProfe ssorofLa w ,Ca m pb e ll

Unive rsityLa w Sc hool

Ra lph D.Clifford , Profe ssor of La w , Unive rsity of M a ssa c huse tts

Sc hoolofLa w

Gre g Dolin, Assoc ia te Profe ssor of La w , Unive rsity of Ba ltim ore

Sc hoolofLa w
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Shub ha Ghosh, Cra nd a ll M e lvin Profe ssor of La w a nd Dire c tor,

Te c hnolog y Com m e rc ia liza tion La w Prog ra m ,Syra c use Unive rsity Colle g e

ofLa w

Lle w e llynJose ph Gib b ons,Profe ssorofLa w ,Unive rsityofTole d o

Ke vinJ.Gre e ne ,Profe ssorofLa w ,Thom a sJe ffe rsonSc hoolofLa w

H ug h C.H a nse n,Profe ssorofLa w a nd Dire c tor,Ford ha m IP Institute

& IP Confe re nc e ,Ford ha m Unive rsitySc hoolofLa w

Ste ve n Ja m a r,Profe ssor ofLa w ,H ow a rd Unive rsity Sc hool ofLa w ;

Assoc ia te Dire c tor of Inte rna tiona l Prog ra m s, Institute for Inte lle c tua l

Prope rtya nd Soc ia lJustic e

De id ré A.Ke lle r,Profe ssorofLa w ,Cla ud e W .Pe ttitColle g e ofLa w ,

OhioNorthe rnUnive rsity

Ed w a rd Le e ,Profe ssorofLa w a nd Dire c tor,Prog ra m in Inte lle c tua l

Prope rtyLa w ,Chic a g o-Ke ntColle g e ofLa w

Ja ke Linford ,Assista ntProfe ssorofLa w ,Florid a Sta te Unive rsity

M ic ha e l S.M ire le s, Profe ssor of La w a nd Dire c tor of Inte lle c tua l

Prope rtyConc e ntra tion,Unive rsityofthe Pa c ific ,M c Ge org e Sc hoolofLa w

La te e fM tim a ,Profe ssor ofLa w ,H ow a rd Unive rsity Sc hoolofLa w ;

Found e ra nd Dire c tor,Institute forInte lle c tua lPrope rtya nd Soc ia lJustic e
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Connie Pow e llNic hols,Profe ssorofLa w ,Ba ylorLa w

Se a n M . O’Connor, Boe ing Inte rna tiona l Profe ssor a nd Dire c tor,

Ce nte rforAd va nc e d Stud y a nd Re se a rc h on Innova tion Polic y,Unive rsity

ofW a shing ton(Se a ttle ) Sc hoolofLa w

Vic toria F. Phillips, Profe ssor of Pra c tic e of La w a nd Dire c tor,

Glushko-Sa m ue lson Inte lle c tua lPrope rty La w Clinic ,Am e ric a n Unive rsity

W a shing tonColle g e ofLa w

Lita Rosa rio, Esq., Ad junc t Profe ssor, Kog od Sc hool of Busine ss,

Am e ric a n Unive rsity a nd Found e r/Princ ipa l W YZ Girl Ente rta inm e nt

Consulting ,LLC.

Gue ric ke C. Roya l, Assoc ia te Profe ssor, H ow a rd Unive rsity a nd

Dow nb e a tAw a rd -W inning Com pose r,Arra ng e r a nd form e r Sm ithsonia n

Artist-in-Re sid e nc e

M a rk F. Sc hultz, Se nior Sc hola r, Ce nte r for the Prote c tion of

Inte lle c tua l Prope rty, Antonin Sc a lia La w Sc hool, Ge org e M a son

Unive rsity;Assoc ia te Profe ssor,Southe rnIllinoisUnive rsitySc hoolofLa w

Anja li Va ts, Visiting La w Profe ssor, Unive rsity of Ca lifornia , Da vis

Sc hool of La w ; Assista nt Profe ssor of Com m unic a tion a nd Afric a n a nd
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Afric a n Dia spora Stud ie s, Boston Colle g e ; Assista nt Profe ssor, Boston

Colle g e La w Sc hool(ByCourte sy)
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CORPORATE DISCLOSURE STATEMENT

Pursua nt to FRAP 26.1 a nd 29(c ), amicus Institute for Inte lle c tua l

Prope rty a nd Soc ia l Justic e , Inc . (“IIPSJ”), a 501(c )(3) non-profit

c orpora tioninc orpora te d inM a ryla nd ,m a ke sthe follow ing d isc losure :

1.IIPSJisnota pub lic lyhe ld c orpora tionorothe rpub lic lyhe ld e ntity.
2.IIPSJha snopa re ntc orpora tions.
3.No pub lic ly he ld c orpora tion or othe r pub lic ly he ld e ntity ow ns

10% orm ore ofIIPSJ.
4.IIPSJisnota tra d e a ssoc ia tion.

Amici m usic ia n-c om pose rs a nd la w , m usic , a nd b usine ss profe ssors a re

joining this b rie f in the ir ind ivid ua l c a pa c itie s a nd not a s pa rt of a ny

c orpora tionortra d e a ssoc ia tion.

DATED:De c e m b e r28,2016.

Re spe c tfully,

SEAN M .O’CONNOR
LATEEFM TIM A,
STEVEN D.JAM AR

INSTITUTEFOR INTELLECTUAL
PROPERTY AND SOCIALJUSTICE,INC.

By/s/Se a nM .O’Connor
SEAN M .O’CONNOR
Attorneys for Amicus Institute for
Intellectual Property and Social Justice,
Inc.; Musician-Composers; and Law
Professors
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STATEMENT OF COMPLIANCE WITH RULE 29(c)(5)

None ofthe c ounse lforthe pa rtie s a uthore d this b rie f.The pa rtie s

ha ve notc ontrib ute d a nym one ytha tw a sinte nd e d tofund the pre pa ra tion

or sub m ission ofthe b rie f.No pe rsons othe r tha n a m ic i c uria e or the ir

c ounse lc ontrib ute d m one y tha tw a s inte nd e d to fund the pre pa ra tion or

sub m issionofthe b rie f.

CONSENT OF THE PARTIES

Pursua nttoFRAP 29(a ),Appe lle e sa nd Appe lla ntsha ve c onse nte d to

IIPSJ’sfiling ofthisb rie f.

STATEMENT OF INTEREST

The Institute for Inte lle c tua l Prope rty a nd Soc ia l Justic e prom ote s

soc ia l justic e in the fie ld ofinte lle c tua l prope rty la w a nd pra c tic e ,b oth

d om e stic a llya nd g lob a lly.Throug h c ore princ ipa lsofa c c e ss,inc lusion,a nd

e m pow e rm e nt, inte lle c tua l prope rty soc ia l justic e a d va nc e s the soc ia l

polic y ob je c tive s tha t und e rlie inte lle c tua l prope rty prote c tion: the

b roa d e ststim ula tion ofc re a tive a nd innova tive e nd e a vora nd the w id e st
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d isse m ina tion ofc re a tive w orks a nd innova tive a c c om plishm e nts for the

g re a te rsoc ie ta lg ood .

M usic ia ns a nd c om pose rs,a nd la w ,m usic ,a nd b usine ssprofe ssors,

liste d a s a m ic i a b ove a re e xpe rts in the ir fie ld s w ith a n inte re st in a

prope rly func tioning c opyrig htsyste m tha tsupportssoc ia ljustic e a nd the

w e ll-b e ing of m usic ia ns a nd c om pose rs w ho c ontrib ute g re a tly to the

c re a tive e c onom yinthe Unite d Sta te sa nd w orld w id e .
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SUMMARY OF ARGUMENT

The d e c ision b e low pre se rve sthe c opyrig htsoc ia ljustic e inte re stsof

inc lusion a nd e m pow e rm e nttha tb e ne fitc re a torsa nd use rsa like .The tria l

c ourtc orre c tly a pplie d sta nd a rd c opyrig htd oc trine re g a rd ing the sc ope of

prote c tion a fford e d to m usic a l w orks, a nd the re b y prote c te d the

a ppropria te ra ng e of c re a tive e xpre ssion w ithout c ra m ping the use of

unprote c ta b le id e a s a nd e le m e nts b y c om pose rs.Equa lly im porta nt,the

d e c isioninnow a yim pe d e sthe rig htsofa rtiststom a ke fa iruse ofe ve nthe

prote c ta b le a spe c ts of a m usic a l w ork.Ac c ord ing ly, the d e c ision b e low

should b e a ffirm e d b e c a use the c ourtw a sc orre c ton the la w ,the e vid e nc e

supports the jury ve rd ic t,a nd c ritic a lsoc ia ljustic e inte re sts ofc opyrig ht

la w a re w e llse rve d inthisim porta ntc a se .

The tria l c ourt prope rly d isting uishe d prote c ting c opyrig hta b le

e xpre ssion from e xte nd ing tha tprote c tion to id e a s,style ,org e nre .Und e r

the c opyrig ht la w , the “tota l fe e l a nd c onc e pt” of a pa rtic ula r m usic a l

c om position isprote c ta b le w he re a sa song ’sg e ne ra lid e a s,style ,org e nre

a re not.The e xpe rtte stim ony id e ntifie d the c opyrig hta b le pa rtic ula rs of

the song ,Got To Give It Up,a nd the Ga ye e xpe rts’opinionsa stoc opying b y

Thic ke a nd Pha rre llw e re b a se d on those prote c ta b le e le m e nts,noton the
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c om position’sg e ne ra lstylistic e le m e ntsorthe ne w g e nre itpione e re d .The

juryw a sprope rlyinstruc te d on thispointa nd a m ple e vid e nc e supportsits

ve rd ic t.

The tria lc ourt’s post-ve rd ic topinion c orre c tly re spe c ts the prope r

role s of e xpe rts in m usic c opyrig ht tria ls a nd of jurie s in e va lua ting

c onflic ting e xpe rtte stim ony.The tria lc ourtc orre c tly a pplie d the e xtrinsic

a nd intrinsic te stsforc opyrig htinfring e m e nta se sta b lishe d b y thisCourt.

The se te sts m e d ia te the c om plic a te d inte rpla y of a na lyse s b y e xpe rt

m usic olog ists a nd the sub je c tive e xpe rie nc e ofthe m usic b y a la ype rson

tha t the la w re quire s in e va lua ting c la im s of c opyrig ht infring e m e nt of

m usic a lc om positions.

The tria l c ourt prope rly a llow e d e vid e nc e of m usic a l e le m e nts

re a sona b ly inte rpre te d from the “le a d she e t” d e positc opy ofGot To Give It

Up tha t, ta ke n se pa ra te ly a nd tog e the r, w e re infring e d b y a ppe lla nts.

Be c a use ofthe ir inte ntiona lly a b b re via te d nota tion,le a d she e ts m ustb e

inte rpre te d b ym usic pe rform e rsa nd m usic olog istsw he nthe yre spe c tive ly

pe rform or a na lyze a c om position.The c ra m pe d re a d ing ofle a d she e ts

propose d b y the Thic ke pa rtie s is sim ply ina c c ura te w ith re spe c tto how
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le a d she e ts a re a c tua lly use d in m usic pe rform a nc e , a na lysis, a nd

pub lishing ,e spe c ia llyform usic g round e d ina ura ltra d itions.

W hile the c ourtb e low prope rly a llow e d e xpe rtinte rpre ta tion ofthe

le a d she e t,the tria l c ourta lso c ould ha ve ,a nd should ha ve ,a llow e d the

Ga ye pa rtie sto sub m itthe fullphonore c ord ing ofGot To Give It Up toshow

the e ntire sc ope ofthe c om position Ga ye a c tua lly w rote .The c opyrig htin

Got To Give It Up isin the c om position a sitw a sw ritte n a nd pe rform e d b y

Ga ye in the stud io,notm e re ly in the uninte rpre te d nota tions on a le a d

she e t, nor e ve n in c om m e rc ia lly re le a se d she e t m usic for a n a m a te ur

m a rke t,tha tGa ye him se lfd id notinsc rib e .

The Copyrig ht Offic e ’s form e r polic y of re quiring w ritte n m usic

d e posits c ontra ve ne d the 1909 Ac t a nd a lso d isc rim ina te d a g a inst

tra d itiona lly m a rg ina lize d c om pose rs.A spe c ific m e thod ofnota ting m usic

privile g e sthe kind sofm usic forw hic h tha tnota tionw a sd e ve lope d .Thisis

pa rtic ula rly e vid e ntin the c a se ofEurope a n c la ssic a lm usic sta ffnota tion.

Com pose rsnotflue ntin thisspe c ific form ofm usic a lnota tion— e spe c ia lly

those w ho w ork in a ura l m usic a l tra d itions,or a re from d isa d va nta g e d

c om m unitie sorb a c kg round sa nd thusd id note njoya c c e sstoform a lm usic

e d uc a tion— ha ve b e e n routine ly d isc rim ina te d a g a instw he n the c opyrig ht
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syste m ha sb e e n inc orre c tly c onstrue d to re quire the use ofsuc h nota tion.

Suc h m isa pplic a tion of the la w ha s historic a lly b e e n use d to d e ny

prote c tion to w orks tha tc onta in c re a tive m usic a l e xpre ssion b utw hic h

ha ve not b e e n d oc um e nte d b y the ir c om pose rs in the w ritte n nota tion

m e thod re c e ive d from the Europe a nc la ssic a lm usic a ltra d ition.

Am e ric a n c opyrig ht e m b ra c e s a ll kind s of c re a tive e xpre ssion,

how soe ve r suc h e xpre ssion m ig ht b e d oc um e nte d .Inte lle c tua l prope rty

soc ia l justic e re quire s tha t e ve ryone b e inc lud e d , e m pow e re d , a nd

provid e d the a b ility to e xpre ssthe m se lve sa nd to profitthe re from ,e ve n if

the m usic d oe snota rise outoforc om portw ith Europe a n c la ssic a lm usic

tra d itionsa nd m e c ha nism s.The jury ve rd ic ta nd the post-ve rd ic topinion

re fle c ta nd a d va nc e the se soc ia lob je c tive sa nd should b e uphe ld .
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ARGUMENT

I.

ISSUES OF FACT ARISING FROM CONFLICTING EXPERT MUSICOLOGIST

TESTIMONY WERE PROPERLY LEFT TO THE JURY.

A. Determining Protectable Expression in a Musical Work

The c opyrig htina m usic a lw ork e xte nd stothe prote c ta b le a spe c tsof

the c om position.W he re the c om position c onta ins b oth prote c ta b le a nd

unprote c ta b le e le m e nts,the c opyrig hte xte nd sonlytothe prote c ta b le one s.

Mattel, Inc. v. MGA Entertainment, Inc., 616 F.3d 904 (9th Cir.2010).

Prote c ta b le a spe c ts inc lud e d isc re te e le m e nts suc h a s orig ina l m e lod ic

line s, ha rm onic line s, a nd pe rc ussive pa rts, a s w e ll a s a n orig ina l

c om b ina tion ofthe se a nd othe re le m e nts,e ve n ifsom e ofthe e le m e ntsa re

ind ivid ua lly notprote c ta b le .Swirsky v. Carey, 376 F.3d 841 (9th Cir.2004).

For e xa m ple , the sta nd a rd 12 b a r b lue s c hord prog re ssion is not itse lf

prote c ta b le ,b uta pa rtic ula rorig ina le xpre ssion ofitc om b ine d w ith othe r

e le m e nts c a n b e .Exa c tly w he re the line b e tw e e n prote c ta b le e xpre ssion

a nd nonprote c ta b le e xpre ssion isto b e d ra w n isla rg e ly a m a tte roffa c tto

b e d e c id e d b y the jury.Id.;Three Boys Music Corp. v. Bolton, 212 F.3d 477
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(9th Cir.2000).See also Nichols v. Universal Pictures Corp., 45 F.2d 119,121

(2d Cir.1930) (lite ra ryw orks).

A sub se que nt c om pose r pre sum ptive ly viola te s the c opyrig ht in a

prior,und e rlying w ork w he n he rw ork issub sta ntia llysim ila rw ith re spe c t

to itsuse ofprote c ta b le e xpre ssion ta ke n from the firstw ork.Three Boys

Music Corp. v. Bolton, 212 F.3d 477(9th Cir.2000).In the Ninth Circ uit,the

sub sta ntia l sim ila rity inquiry is b ifurc a te d into e xtrinsic a nd intrinsic

e va lua tions.Swirsky v. Carey, 376 F.3d 841 (9th Cir.2004).Be c a use m usic

is a c om ple x d om a in w ith m a ny a ttrib ute s unknow n to the la ype rson,

e xpe rtte stim ony isre quire d und e rthe e xtrinsic te st.Id. Und e rthe Ninth

Circ uit’s a pproa c h, m usic olog ic a l e xpe rts te stify a s to the sc ope of

prote c tion,inc lud ing w hic h e le m e ntsa re notprote c ta b le a sm usic a lscènes

à faire,a s w e lla s w hic h a spe c ts a re orig ina le ithe r a s ind ivid ua lm usic a l

e le m e nts or c om b ina tions the re of. Id. If e xpe rts find prote c ta b le

e xpre ssion,the que stion ofinfring e m e ntg oe sto the jury. Id. W he n e xpe rts

d isa g re e a b outw ha tisorig ina lore xc lud a b le ,re solution ofthe se issue sis

notone ofla w forthe c ourt,b utra the risa que stionoffa c tforthe jury.Fe d .

R.Evid .702-04;Swirsky v. Carey, 376 F.3d 841 (9th Cir.2004);Three Boys

Music Corp. v. Bolton, 212 F.3d 477(9th Cir.2000).
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At tria l, the Ga ye e xpe rts id e ntifie d a c onste lla tion of prote c ta b le

e xpre ssion in Got To Give It Up tha t the y c onsid e re d orig ina l a nd thus

e ntitle d to c opyrig htprote c tion,a nd tha tthe y found Blurred Lines to ha ve

d uplic a te d orothe rw ise use d in viola tion ofGa ye ’sc opyrig hte d w ork.This

c onste lla tion inc lud e d the “sig na ture phra se ,” “hook,” “the m e X,” b a ss

m e lod ie s,ke yb oa rd pa rts,w ord pa inting ,sha re d lyric s,a nd pa rla nd o,a ll

re pre se nte d in the le a d she e td e positc opyofGot To Give It Up.Im porta ntly,

thiste stim ony id e ntifie d orig ina lc re a tive e le m e ntspa rtic ula rto the song

Got To Give It Up,a nd notm e re ly g e ne ra lc onve ntions ofa g e nre ,e ra ,or

style .In fa c t, a s Profe ssor M onson e sta b lishe d in he r re port, Ga ye ha d

c re a tive lyc om b ine d e le m e ntsofva riousg e nre stoc re a te a unique ,orig ina l

a m a lg a m in Got To Give It Up tha tw ould le a d to a w holly ne w style or

g e nre .Thus,the prote c ta b le e le m e ntsthe re in a nd the irc om b ina tion a sput

b e fore the jury w e re pa rtic ula r to the c om position Got To Give It Up,a nd

w e re notm e re lyunprote c ta b le c onve ntionsofg e nre ,e ra ,orstyle .

The Thic ke e xpe rtsc onc e d e d tha tc e rta in ofthe c re a tive e le m e ntsof

Got to Give It Up a re pre se ntin Blurred Lines. For e xa m ple the Re portof

Sa nd yW ilb ur(Oc t.31,2014) sta te stha tthe sig na ture phra se (“Iuse d tog o

outtopa rtie s”) a nd hook (“Ke e pond a nc in’”) a re “im porta nthook phra se s”
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a ppe a ring in Blurred Lines.W ilb ura lsoa g re e d tha tthe song s’sc a le d e g re e s

a re sub sta ntia lly sim ila r a s show n in Fine ll Pre lim ina ry Re port of

10/17/13 (in M usic a l Exa m ple s 1A a nd 2A).Thic ke ’s e xpe rts a rg ue d ,

how e ve r,tha tthe se e le m e ntsw e re notorig ina la nd thusnotprote c ta b le ,

a nd m ove d for sum m a ry jud g m e nt on tha t g round .The Ga ye e xpe rts

e ffe c tive ly c ounte re d the Thic ke e xpe rts’ opinions a nd c onc lusions w ith

the irow nopinionsa nd c onc lusions.

Fa c e d w ith c onflic ting e xpe rt te stim ony, the tria l c ourt c orre c tly

d e c id e d tha tthe c onflic tc re a te d a fa c tua lissue to b e re solve d b y the jury.

Ac c ord ing ly, the c ourt d e nie d the m otion for sum m a ry jud g m e nt a nd

re fe rre d the fa c tua ld ispute tothe jury.W e ig hing a llthe e vid e nc e ,inc lud ing

the c onflic ting e xpe rtte stim ony,the jury ultim a te ly found tha tprote c ta b le

e xpre ssion in Got To Give It Up w a sinfring e d b y Blurred Lines.1 The jury’s

ve rd ic tissupporte d b ysuffic ie nte vid e nc e a nd should b e a ffirm e d .

1 Othe r c om pose rs,nota b ly Sm oke y Rob inson a m ong othe rs,re c og nize d
the sim ila rity b e tw e e n the song sa nd opine d tha tThic ke ha d c opie d Ga ye .
In a n inte rvie w Rob inson sa id ,“Pa rtofthe m e lod y is in the re !...Itw a s
a b solute ly a rip off!” M a ric ie lo Gom e z, Smokey Robinson tells Howard
“There’s some good music being made today, man!” on the Stern Show,
Oc tob e r 1,2014 (a round 34:44 m inute ),http://b log .siriusxm .c om /2014/
10/01/sm oke y-rob inson-te lls-how a rd -the re s-som e -g ood -m usic -b e ing -
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B. The Fair Use Doctrine Precludes the Chilling Effects Claimed by

the Thicke Parties and Their Amici

The Thic ke pa rtie sc hose nottoa rg ue inthe a lte rna tive tha tthe iruse

ofprote c ta b le a spe c tsofGot To Give It Up m a y ha ve b e e n pe rm issib le fa ir

use .The y a nd the ira m ic itrotouta hypothe tic a l,fe a re d pa ra d e ofc hilling

e ffe c ts tha t this e vid e nc e -b a se d d e c ision m ig ht c re a te .H ow e ve r, tha t

pa ra d e w ill not m a rc h b e c a use this d e c ision w a s b a se d on d ispute d

e vid e nc e a b outprote c ta b le a spe c tsofa pa rtic ula rpie c e ofm usic — noton

som e b roa d -b rush prote c tion ofa w hole m usic a lg e nre — a nd b e c a use the

fa iruse b y sub se que ntc om pose rsofe ve n prote c ta b le e le m e ntsfrom this

w ork re m a insa va ila b le .17U.S.C.§ 107;Campbell v. Acuff-Rose Music, 510

U.S.569 (1994); Lenz v. Universal Music Corp., 801 F.3d 1126 (9th Cir.

2015).

m a d e -tod a y-m a n-on-the -ste rn-show /; https://w w w .youtub e .c om /
w a tc h?v=Pe d zBpDNJrI.See also Rob H oe rb urg e r,Why ‘Blurred Lines’ Won’t
Go Away Ne w York Tim e s, (Aug ust 8, 2013) http://
6thfloor.b log s.nytim e s.c om /2013/08/08/w hy-b lurre d -line s-w ont-g o-
a w a y/?_r=1; Ste pha nie Pe nn, Alb um Re vie w : Rob in Thic ke ’s “Blurre d
Line s” http://soultra in.c om /2013/08/05/a lb um -re vie w -rob in-thic ke s-
b lurre d -line s/;Ra y Rossi,Is “Blurred Lines” a Rip of “Got to Give it Up”? –
You Be the Judge, (Aug .21, 2013) http://nj1015.c om /is-b lurre d -line s-a -
rip-of-g ot-to-g ive -it-up-you-b e -the -jud g e -pollvid e o/ (“First tim e I he a rd
‘Blurre d Line s’Ithoug ht,‘w hoa … .tha t’s‘GotToGive itUp!’”).
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Asthisa nd othe rc irc uitsha ve re pe a te d lyhe ld ,the una uthorize d use

of prote c ta b le e le m e nts, inc lud ing use s tha t re sult in sim ila r w orks, is

pe rm itte d w he re the use istra nsform a tive orothe rw ise qua lifie sa sa fa ir

use .Campbell v. Acuff-Rose Music, Inc., 510 U.S.569,579 (U.S.1994).Und e r

a ppropria te c irc um sta nc e s,the fa ir use d oc trine c ould b e a pplie d to the

una uthorize d use ofGot To Give It Up.Ofc ourse ,fa iruse w ould b e sim ila rly

a va ila b le to future c om pose rs a nd othe r use rs in c onne c tion w ith the ir

una uthorize d use ofBlurred Lines.

Fa ir use prote c ts c om pose rs a nd use rs a like from a n e rstw hile

H ob son’s c hoic e .Tha t fa ir use re m a ins fully a va ila b le to prote c t the

inte re stsofuse rsofGot To Give It Up furthe rsupportsuphold ing the jury

ve rd ic t.

C. This Decision Furthers the Purposes of Copyright Social Utility

and Social Justice By Avoiding Negative Consequences of

Western Formal Music Notation Bias and Inequitable

Misappropriation

The d e c ision b e low notonly prote c ts the c opyrig hts ofc om pose rs

w hile pre se rving the fa iruse rig htsofuse rsa nd la te rc om pose rs,b utita lso
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se rve s inte lle c tua l prope rty soc ia l justic e princ iple s ofa c c e ss,inc lusion,

a nd e m pow e rm e nt.See e.g. Pe te r M e ne ll, Property, Intellectual Property,

and Social Justice: Mapping the Next Frontier, 5 Brig ha m -Ka nne rProp.Rts.

Conf.J.147 (2016); La te e f M tim a a nd Ste ve n D.Ja m a r, Fulfilling the

Copyright Social Justice Promise: Digitizing Textual Information, 55 N.Y.L.

Re v.77,80-84 (2010/11).Ga ye ’se xpe rtsa void e d c e rta inm isle a d ing b ia se s

in d e te rm ining w hic h a spe c ts ofGot To Give It Up should b e c onsid e re d

“c re a tive .” The y provid e d e xpe rt a na lyse s, w hic h id e ntifie d how c e rta in

e le m e ntsw e re orig ina ltoc om pose rM a rvinGa ye ,a nd notm e re lysta nd a rd ,

rote ing re d ie nts of a pa rtic ula r g e nre .As e xpe rts in re le va nt m od e rn

popula r m usic g e nre s inc lud ing R& B a nd Soul,the y e xpla ine d w hy the se

e le m e nts a re c re a tive a s a m a tte r of m usic the ory a nd a re a n orig ina l

c om b ina tionofe le m e ntsfrom va riousg e nre s.

By a llow ing the jury to und e rta ke the intrinsic infring e m e nt

d e te rm ina tion, the c ourt se rve d c opyrig ht soc ia l justic e b y pre ve nting

m usic olog ic a l b ia s a g a inst a ura l tra d itions from im prope rly d e nying

c opyrig htprote c tion to c re a tive e le m e ntsin Got To Give It Up.The d e c ision

c orre c tslong -sta nd ing tra d itionsw ithin the fie ld ofd e nying prote c tion to

the c re a tive output of m a rg ina lize d c re a tors a nd of the re sulting
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m isa ppropria tion ofthe ir w ork.See, e.g., K.J.Gre e ne ,Copyright, Culture &

Black Music: A Legacy of Unequal Protection, 21 H a sting sCom m .& Ent.L.J.

339 (1999); Ke ith Aoki, Distributive Justice and Intellectual Property:

Distributive and Syncretic Motives in Intellectual Property Law 40 U.C.Da vis

L.Re v.717,755 -62 (2007).See also, Sm oke y Rob inson Inte rvie w e d b y

H ow a rd Ste rn on “The H ow a rd Ste rn Show ” on SiriusXM on Se pte m b e r30,

2014, http://b log .siriusxm .c om /2014/10/01/sm oke y-rob inson-te lls-

how a rd -the re s-som e -g ood -m usic -b e ing -m a d e -tod a y-m a n-on-the -ste rn-

show /;https://w w w .youtub e .c om /w a tc h?v=Pe d zBpDNJrI (on c om posing

m usic a nd e xploita tion ofc om pose rs in the m usic b usine ss) (a round the

10th m inute ).

Allow ing c ultura lb ia s to c a te g oric a lly d e ny c opyrig htprote c tion to

a ura l m usic a l e xpre ssion d isc oura g e s the pa rtic ipa tion of m a rg ina lize d

c re a tors a nd c om m unitie s in the c opyrig ht re g im e .The d e c ision b e low

a void s suc h d istortion of c opyrig ht a nd inste a d a ffirm s the rig hts of

m a rg ina lize d c re a torstoprote c tionforthe irw ork.

Anothe re qua lly im porta nta nd d a m a g ing a spe c tofc ultura lb ia stha t

ha sd isfa vore d m a rg ina lize d a rtistsw a sthe long sta nd ing Copyrig htOffic e

polic y to re quire w ritte n m usic nota tion for c opyrig ht re g istra tion a nd
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Lib ra ry ofCong re ss d e posits— w hic h in pra c tic e w a s ta ke n to m e a n the

form a l w ritte n m usic sta ff nota tion orig ina lly d e ve lope d in Europe for

sa c re d a nd se c ula r c la ssic a l m usic tra d itions (“Europe a n sta ffnota tion”).

Thism od e ofd e posita nd re g istra tion w a snotm a nd a te d b y the Copyrig ht

Ac t of1909 und e r w hic h Got To Give It Up w a s re g iste re d (se e Pa rt III

b e low ).In fa c t,the Copyrig htOffic e d id a llow d e positofpla ye rpia no rolls

fora pe riod in the 1920sa nd 30sforre g istra tion ofm usic a lc om position

c opyrig hts.Conve rsa tionofH ow a rd Ab ra m sw ith M a ryb e th Pe te rs,Form e r

Re g iste rofCopyrig htson Oc tob e r19,2016.None the le ss,from som e tim e

a fte r the 1930s a nd b e fore the 1980s, w ritte n m usic d e posits w e re

re quire d for m usic a l c om positions. Phonore c ord ing s of c ourse w e re

d e posite d for sound re c ord ing c opyrig hts sta rting in 1973 w he n fe d e ra l

prote c tionforthe m w a sfirsta d opte d .

The form -of-d e positd isc rim ina tion prob le m a rose b e c a use m a ny of

our na tion’s m ostg ifte d (a nd inte rna tiona lly a c c la im e d ) c om pose rs w ho

w orke d outsid e ofthe Europe a n c la ssic a lorform a lm usic tra d ition— a lb e it

squa re ly w ithin e m e rg ing tw e ntie th c e ntury W e ste rn popula r m usic

g e nre s— w e re notflue ntin Europe a n sta ffnota tion.Norw a sthism od e of

nota tionse e na spa rtic ula rlyre le va nttothe a ura lm usic tra d itionsinw hic h
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the yc om pose d .M a rvin Ga ye w a sone ofthe se c om pose rs— a sw e re Rob e rt

Johnson,H a nk W illia m s,Jim iH e nd rix,Irving Be rlin,M ic ha e lJa c kson,Elvis

Pre sle y,Gle nn Ca m pb e ll,a nd m a ny othe rAm e ric a n m usic innova tors.This

te c hnic a l lim ita tion ha d little im pa c t on the ir a b ility to c onve y the ir

c om positionstoothe rm usic ia nstope rform ,a sm a nym usic ia nsin the ne w

pop,ja zz,c ountry,a nd othe r ind ig e nous Am e ric a n g e nre s a lso w e re not

flue nt in Europe a n sta ff nota tion.Suc h m usic ia ns, like the c om pose rs

the m se lve s,pla ye d b ye a ra nd b yw a tc hing a sothe rspla ye d .2

At le a st tw o c a te g orie s of prob le m s re sulte d from the d isc onne c t

b e tw e e n the Copyrig ht Offic e d e posit polic y a nd the ina b ility of m a ny

Am e ric a n c om pose rs to re a d a nd w rite Europe a n sta ffnota tion.First,in

m a ny c a se s, the se c om pose rs w e re not in a position to insc rib e the ir

c om positions in suc h nota tion,a nd c onse que ntly w e re forc e d to re ly on

othe rs w he re le a d she e ts or she e tm usic w a s d e e m e d re quire d .In m a ny

suc h c a se s,m usic pub lishe rs a ssig ne d a n e m ploye e tra ine d in Europe a n

2 W e use “a ura l” he re inste a d of“ora l” b e c a use w e foc uson this“pla ying b y
e a r” na ture ofthe se popula rc om pose rs’m e thod sofle a rning ,pla ying ,a nd
c om posing m usic d ire c tly to pe rform a nc e s on instrum e nts.By c ontra st,
“ora l” c onnote sfolk a nd othe rtra d itionsinw hic h se niorm usic ia nsd ire c tly
instruc tjunior m usic ia ns in how to pla y pa rtic ula r song s a s a m e a ns of
pre se rva tiona nd tra nsm issiona c rossg e ne ra tions.
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sta ffnota tion to tra nsc rib e a re c ord e d pe rform a nc e ofthe c om position.

The tra nsc rib e r w ould tra nsc rib e w ha tshe c onsid e re d the m a in m e lod y

a nd c hord softhe song .The re sultm ig htorm ig htnota c c ura te lyre pre se nt

the a c tua lm e lod y a nd c hord sc om pose d ,a nd m ig htinc lud e orom itothe r

im porta nt,orig ina l e le m e nts ofthe c om position.Ifc ourts c onstrue d the

c om position a slim ite d totha tw hic h c ould re a sona b lyb e inte rpre te d from

the le a d she e t or she e t m usic insc rib e d b y som e one othe r tha n the

c om pose r— a nd in m a ny c a se s w ith no d ire c t involve m e nt b y the

c om pose r— the n only a n inc om ple te ve rsion of the c om position w ould

re c e ive c opyrig htprote c tion.

Se c ond , le a ving c om position tra nsc ription (a nd re la te d c opyrig ht

form a litie s) toa m a na g e r,re c ord la b e l,orm usic pub lishe rc re a te d a m ora l

ha za rd .W e now know tha ta sig nific a nt num b e r ofc om pose rs suffe re d

ha rm b y not ha ving w orks re g iste re d in the ir ow n na m e or b y ha ving

w orksre g iste re d w ith “c o-a uthors”w hopla ye d noa c tua lrole inc om posing

the w ork.Asthe historic a lre c ord re ve a ls,m a ny m a rg ina lize d c om pose rs,

e spe c ia lly those of c olor a nd outsid e b oth the Europe a n sta ff nota tion

tra d ition a nd c om m unitie s w hic h offe re d b e tte r a c c e ss to le g a l
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re pre se nta tion a nd inform a tion, w e re e xploite d b a d ly in the tw e ntie th

c e ntury.3

Am e ric a n c opyrig ht la w should b e inte rpre te d a nd a pplie d to

pre ve ntm isuse ofthe la w infurthe ra nc e ofm isa ppropria tionsc he m e s.The

d e c ision b e low he lps m itig a te d e c a d e s ofc opyrig hta b use a nd m a y b e a

ha rb ing e r of c ha ng e s tha t c a n c urta il a nd d isc oura g e pra c tic e s tha t

und e rm ine our fund a m e nta l ob je c tive s of c opyrig ht soc ia l utility a nd

justic e .The d e c isionshould b e a ffirm e d .

II.

THE DISTRICT COURT PROPERLY ALLOWED REASONABLE

INTEPRETATIONS OF THE LEAD SHEET DEPOSIT BY EXPERT

MUSICOLOGISTS

The re a re va riousm e thod sofw ritte nm usic nota tion— e .g .,Europe a n

sta ff nota tion, g uita r ta b la ture nota tion— a nd va rious c a te g orie s w ithin

e a c h m e thod .The thre e m a in c a te g orie s ofEurope a n sta ffnota tion a re

3 W he n Cong re ss a d d e d te rm ina tion rig hts und e r Se c tion 203 of the
Copyrig htAc tof1976,the provisionw a sla rg e lym otiva te d b yna rra tive sof
suc h e xploita tion.
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b a se d on the d e ta ilorc om ple te ne ss ofthe nota tion w ritte n.A fullsc ore ,

w hic h orc he stra l c ond uc tors use , inc lud e s se pa ra te sta ve s for e a c h

instrum e nt sc ore d . See, e.g., IIPSJ Am ic us Brie f Exhib it A. Com pose rs

tra ine d in Europe a n sta ff nota tion g e ne ra lly use this form , sc oring

sim ulta ne ouspa rtsforva riousinstrum e nts,suc h a sstring e d instrum e nts,

w ood w ind s,b ra ss,a nd pe rc ussion.Eve n thoug h this is the m ostd e ta ile d

a nd c om ple te w ritte n nota tion ofa m usic c om position,the c ond uc tora nd

e a c h pla ye r m ust still b ring to e a c h pa rt a nd to the sc ore ove ra ll the ir

know le d g e ofpa c e ,a c c e nts,e xpre ssive pla ying oflong note s,a nd m uc h

m ore to tra nsla te the b la c k m a rkson pa pe rinto the sound sw e he a r.Ifno

inte rpre ta tion w a s re quire d , or if inte rpre ta tion w a s not e ve n possib le

b e c a use ofthe pre c ision ofthe sc ore ,the n the nota b le d iffe re nc e sa m ong

pe rform a nc e s ofa w ork b y va rious m usic ia ns a nd c ond uc tors w ould not

e xist.

A pub lishe d “short sc ore ,” c om m only re fe rre d to a s “c om m e rc ia l

she e t m usic ” (or “she e t m usic ”) oc c upie s a m id d le g round .It d oe s not

purport to sc ore a ll of the instrum e nt pa rts e xpre ssly w ritte n b y the

c om pose r.Itinste a d c re a te s a ne w a rra ng e m e ntofthe c om position tha t

foc use son only som e e le m e nts,ofte n those tha tc a n re a sona b ly b e pla ye d
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b y tw o ha nd son a ke yb oa rd b y a b e g inning to inte rm e d ia te m usic ia n.See,

e.g., IIPSJ Am ic us Brie f Exhib it B.Suc h she e t m usic typic a lly c onta ins a

tre b le c le ftha tshow sthe m e lod y a nd som e ha rm ony a nd a b a ssc le ftha t

show sc hord sa nd pe rha psa b a ssline .Ifthe c om position c onta insa voc a l

m e lod y,the n tha tisg e ne ra llysc ore d ina n e xtra tre b le c le fa b ove the pia no

sta ve s or on the tre b le c le fpia no sta ve .In m a ny c a se s,the a b b re via te d

na m e s of c hord s, e .g ., “A7,” is nota te d a b ove the top sta ff for c hord a l

a c c om pa nim e nt on g uita r, b a njo, ukule le , e tc ., b ut g e ne ra lly w ith no

a d d itiona lnota tion a sto the voic ing oftha tc hord (se e b e low ),ora sto the

rhythm to use w he n pla ying the c hord .The c hord na m e sim ply a ppe a rs

a b ove the sta ffa tthe pointw he n the a c c om pa nistshould sta rtpla ying it,

a nd im plic itlye nd sonlyw he na nothe rc hord na m e a ppe a rs.

She e tm usic forpopula rm usic is ra re ly one a nd the sa m e w ith the

a c tua lc om positionunle ssthe c om pose rw rote the m usic a stha te xa c ttw o-

ha nd e d pia no pa rt— e .g .,she e tm usic ofSc ottJoplin’spia no ra g s.In ord e r

to m a ke the m usic e a sie r for the a m a te ur m usic ia n to pla y or sing ,

c om m e rc ia lshe e tm usic ofte n pre se nts song s in a d iffe re ntke y from the

orig ina l c om position,w ith d iffe re ntnote s a nd ofte n sim ple r c hord s,a nd

w ith inte g ra lpa rtsw ritte n b y the c om pose rom itte d (suc h a sle a d orb a ss
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g uita rpa rts,horn pa rts,e tc .).Ad d itiona lfa c torssuc h a sa rtic ula tion— i.e .,

how the note sshould b e pla ye d suc h a ssta c c a to,le g a to,a c c e nte d ,e tc .,—

a re m ostofte n notspe c ifie d inthistype ofnota tion.Thus,suc h she e tm usic

isra re lya g ood insta ntia tionofthe fullc om position.

Le a d she e ts,the third c a te g ory ofEurope a n sta ffnota tion,a re the

m ost strippe d d ow n, a b stra c te d ve rsions of c om positions.The y ofte n

c onta in a sing le tre b le c le fshow ing the m a in m e lod y w ith c hord na m e s

g ive n a long the top a s the y a re in she e t m usic .Som e tim e s le a d she e ts

inc lud e othe r nota b le pa rts suc h a s a b a ss line , or g ive pe rform a nc e

d ire c tionssuc h a s“m od e ra te sw ing .” See, e.g., IIPSJAm ic usBrie fExhib itC.

Le a d she e tsa re d e sig ne d tob e use d b yprofe ssiona lpe rform e rsw hoknow

how to inte rpre ta nd e xtra pola te from the m a nd the y func tion a sa kind of

shortha nd for c om pose rs. For e xa m ple , popula r m usic “fa ke b ooks”

c om pile sta nd a rd show tune s,ja zzsta nd a rd s,orpopsta nd a rd s,e tc .,inle a d

she e tform so tha tm usic ia ns a lre a d y fa m ilia rw ith the song c a n “fa ke it”

w ith justm e lod y a nd c hord s in live pe rform a nc e s,e spe c ia lly w he re the y

ta ke re que sts from the a ud ie nc e .E.g., H a lLe ona rd Corp.,R&B Fake Book:

375 Rhythm & Blues Songs (1999) (inc lud e s Got To Give It Up a tp.134.).

Oc c a siona lly, a nd sig nific a ntly, a le a d she e t w ill c onta in a n a d d itiona l
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e le m e ntsuc h a sa b a ssline tha tisc onsid e re d e xc e ptiona lly im porta ntfor

the song .

No m usic ia n b e lie ve s tha t m od e rn pop song c om positions c onsist

only ofthe sing le m e lod y (a nd lyric s) plus b a sic c hord ind ic a tions tha ta

le a d she e ttypic a llyshow s.The c om position a snota te d in shortha nd on the

le a d she e tisnotlim ite d tow ha tisinsc rib e d w ithin the fourc orne rsofthe

le a d she e t. The c om position a s a c tua lly c om pose d inc lud e s m e lod y,

ha rm onie s, c hord prog re ssions, rhythm s, a nd m a ny othe r stylistic

e le m e nts.

Thus,e ve n the m ostc onstra ine d re a d ing ofle a d she e tsto d e te rm ine

the sc ope ofthe c opyrig hte d c om position m ustinc lud e inte rpre ta tion of

rhythm s a nd ha rm onic voic ing s a s inte g ra l e le m e nts.For e xa m ple , the

c hord sym b ola lone ,w ritte n ove rthe sta ffw ith no othe rind ic a tions,d oe s

notte llthe pe rform e rhow to pla y it.She m ustinte rpre titin c onjunc tion

w ith the w ritte n m e lod y line a nd a ny pe rform a nc e ind ic a tions, a nd

pe rha ps he r know le d g e of the a c tua l c om position, to pla y it a s the

c om pose rc om pose d it.The fre que nc y ofpla ying the c hord (e .g .,“e ig ht-to-

the -b a r”),the rhythm (e .g .,sw ing ),the voic ing (i.e .,the ord e r ofsta c king
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the tone s c om prising it),4 a nd pla ying m e thod (e .g ., “Tra vis pic king ” on

g uita r) m usta llb e inte rpre te d from the le a d she e t.The se e le m e ntsc a n b e

inte g ra l to the c om position.In fa c t, W ilb ur, the Thic ke pa rtie s’ e xpe rt,

c onc e d e d tha t“c hord nota tion is re pre se nta tiona l,” “the re a re num e rous

w a ysto nota te a c hord ,” a nd “re a sona b le m usic olog istsm a y d iffe ron how

to nota te a c hord .” Thus, not only can profe ssiona l pe rform e rs a nd

m usic olog istsinte rpre tke y,te m po,tim e sig na ture ,style /g e nre te rm s,a nd

the w ritte n note s,b utthe y a lso must so inte rpre tsim ply to tra nsform this

shortha nd intoa via b le c om position.

The d istric t c ourt re stric te d the sc ope of the Got To Give It Up

c om positiontothe le a d she e td e posite d w ith the Copyrig htOffic e .Bute ve n

so re stric te d , pla ying m usic from le a d she e ts re quire s m ore tha n

m e c ha nic a lre prod uc tionofonlythe lim ite d nota tionsinsc rib e d the re on.

4 Chord sg e ne ra llyc onta inthre e orm ore note s“sta c ke d ”tog e the rfrom low
to hig h tone s.A rootm a jorc hord isthre e tone s:the first,third ,a nd fifth
note softhe m a jorsc a le pla ye d sim ulta ne ously.M inorc hord suse a fla tte d
orm inorthird in pla c e ofthe m a jorthird .Othe rkind sofc hord sg e ne ra lly
a d d e xtra tone sb e yond the first,third ,a nd fifth.Fore xa m ple ,the d om ina nt
7th c hord a d d sthe d om ina ntorfla tte d se ve nth tone ofthe sc a le to a m a jor
c hord .On a ke yb oa rd the d e fa ulta pproa c h is to pla y c hord s in ord e r of
the ir tone s a s d e sc rib e d a b ove .On othe r popula r instrum e nts suc h a s
g uita r,the sta nd a rd c hord form m a y b e quite d iffe re nt,a nd ind e e d the re
m a yb e m ultiple “sta nd a rd ” w a ystopla ya sing le c hord ontha tinstrum e nt.
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Give n the fore g oing a nd our d isc ussion in Pa rt III.C, b e low , the

im porta nc e ofe xpre sslyinsc rib ing the e ig htb a rb a ssline on the othe rw ise

sta nd a rd ,spa rse Got To Give It Up le a d she e tsta nd sout.Ga ye d id notm a ke

the le a d she e t him se lf, b e c a use he w a s not flue nt in Europe a n sta ff

nota tion.None the le ss,the im porta nc e ofthe line to a liste ne rissuc h tha t

the a g e ntforJob e te w ho tra nsc rib e d the c om position into le a d she e tform

d e via te d from the sta nd a rd c onve ntiona nd took the unusua lste pofa d d ing

a n a d d itiona lha rm onic line ,the b a ssline .See IIPSJAm ic usBrie fExhib itC

a t 1.This im porta nc e is re inforc e d b y m usic olog ist Jud ith Fine ll w ho

d e sc rib e d the b a ssline w ith itsd istinc tive d e sc e nd ing m otifinb a rs4-5 a nd

7-8 a s pa rt of the “he a rtb e a t” of the song . On the le a d she e t, “b a ss”

sug g e sts the low e stline in the e nse m b le tha the lps d e fine ,a m ong othe r

e le m e nts, the fra m e w ork of the ha rm ony, a nd not ne c e ssa rily the

instrum e nt.Thus,itc ould b e pla ye d on a ny instrum e ntw ith a suffic ie ntly

low ra ng e ,inc lud ing e le c tric ora c oustic b a ss,pia no,orke yb oa rd .

M isle a d ing ly,the Thic ke pa rtie sa nd the ira m ic ic la im thisb a ssline

a s id e ntifie d b y M s. Fine ll is som e how a n im prope r e xtra -te xtua l

inte rpre ta tion.Butitisc le a rly insc rib e d rig hta tthe b e g inning ofthe le a d

she e t.The c e ntra lity ofthisriffa sa n orig ina le le m e ntofthe c om position
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e xpla insthe pub lishe r’sunusua la c tionofinc lud ing a pa rtb e yond the m a in

m e lod ya nd c hord na m e sonthe le a d she e t.Althoug h itispla c e d onlya tthe

b e g inning of the le a d she e t, the te xtua l m usic a l nota tion, “b a ss sim ile ,”

una m b ig uouslyte llsa m usic ia n fa m ilia rw ith tha tte rm tha tthism a te ria lis

tob e re pe a te d ina sim ila rfa shionw ith d isc re tionfrom tha tpointon.

This b a ss riff is e ve n m ore tha n the “he a rtb e a t”— w hic h sug g e sts

rhythm only— itis a lso a ke y m e lod ic line in the song ,oc c upying a role

sim ila rto the d istinc tive le a d g uita rriffs in The Be a tle ’s Day Tripper a nd

Roy Orb ison’sPretty Woman,see, e.g.,Se a n O’Connor,What Composers and

Copyright Attorneys Can Teach Each Other, Part 2 a va ila b le a t

https://w w w .youtub e .c om /w a tc h?v=Ib jp3e rJkA8, a s w e ll a s the ic onic

org a n pa rtin Proc ul H a rum ’s A Whiter Shade of Pale tha tw a s ultim a te ly

a d jud ic a te d a s c re a tive a nd inte g ra l to the song ,e ntitling its c om pose r,

M a tthe w Fishe r, to c o-a uthor sta tus, Fisher v. Brooker and others, 2009

U.K.H .L.41 (U.K.2009).

Attria l,b oth M s.Fine lla nd Profe ssorM onson prope rly inte rpre te d

the spa rse le a d she e t’sva riousthe m e sa nd hooks— ind ivid ua llya nd w ithin

the “c onste lla tion” of c om b ine d m usic a l e le m e nts the y note d — to opine

tha tBlurred Lines w a ssub sta ntia lly sim ila rto the se a spe c tsofGot To Give
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It Up. In c ontra st,the Thic ke e xpe rt’sopinion se e m e d to inte rpre tthe le a d

she e tthroug h the le nsofthe W e ste rn c la ssic a lorform a lm usic tra d ition.

Suc h a le ns w orks m ore a s b lind e rs tha t ob sc ure tha n a s g la sse s tha t

sha rpe n a na lysis.See Rob e rtBra une is,Musical Work Copyright for the Era

of Digital Sound Technology: Looking Beyond Composition and Performance,

17 Tul.J.Te c h.& Inte ll.Prop.1, 7-10 (2014).Tha t pe rspe c tive w a s

ina ppropria te forGa ye ’sc om position a nd the g e nre she w a sw orking in to

suc h a d e g re e tha tthe tria lc ourtc ould ha ve d isa llow e d tha tte stim ony.But

inste a d the c ourta llow e d the jury to d e c id e foritse lfw he the rthisopinion

w a s c re d ib le .For the Ga ye pa rtie s, the d istric t c ourt prope rly a llow e d

e vid e nc e of m usic a l e le m e nts re a sona b ly und e rstood b y m usic ia ns a nd

m usic a l e xpe rts a s e m b e d d e d in the le a d she e td e positc opy tha tta ke n

se pa ra te ly a nd tog e the rw e re infring e d b y a ppe lla nts.Ultim a te ly,the jury

a c c e pte d the te stim ony ofthe Ga ye pa rtie s’e xpe rtsa nd prope rly re solve d

the fa c tua ld ispute inthe irfa vor.
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III.

THE DISTRICT COURT SHOULD HAVE ALLOWED THE FULL RANGE OF

EVIDENCE AS TO THE SCOPE OF GAYE’S COMPOSITION

An e vid e ntia ry d ispute a t tria l c onc e rne d the e xte nt to w hic h the

d e posite d le a d she e tc onstra ins the a sse ssm e ntofsub sta ntia l sim ila rity.

The rootsofthisd ispute ste m from the now long -a b a nd one d polic y ofthe

Copyrig htOffic e to a c c e ptonly w ritte n nota tionsofm usic a lc om positions

for purpose s ofc opyrig htre g istra tion— w id e ly ta ke n to m e a n Europe a n

sta ffnota tion.As d isc usse d a b ove ,w he re a c om pose r w a s notflue ntin

suc h nota tion, he r pub lishe r or re c ord la b e l w ould typic a lly ha ve

shortha nd le a d she e tspre pa re d a nd sub m itte d to se c ure re g istra tion,suc h

a s w a s d one for Got To Give It Up.The se w e re know n to b e a rtific ia l

e xe rc ise s tha t d id not c a pture the full c om ple xity ofthe a c tua l m usic a l

c om position.Form e r M a rvin Ga ye b a nd le a d e r,a nd amicus on this Brie f,

M c Kinle y Ja c kson som e tim e s w rote le a d she e ts for pub lishing a nd

c opyrig ht purpose s (b ut d id not d o the one for Got To Give It Up) a nd

c onfirm sthe prob le m sinhe re ntin sim plifying c om ple x c om positions.For

e xa m ple ,voc a lg roupsc a n use c hord m e lod ie sin w hic h no one pa rtisthe

“le a d ” m e lod y.The m e lod y inste a d c onsists ofthe c om b ina tion ofvoc a l
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pa rtsm oving tog e the r.Any le a d she e ttra nsc rib ing thisa sa sing le m e lod y

line is sim ply ina c c ura te .Em a il c orre spond e nc e b e tw e e n Se a n O’Connor

a nd M c Kinle yJa c ksononDe c e m b e r26-28,2016.

The Copyrig htOffic e should ha ve a c c e pte d phonore c ord ing d e posits,

pa rtic ula rly w he re the c om pose r d id notre a d a nd w rite Europe a n sta ff

nota tion a nd w he re the re w e re no g e ne ra lly a c c e pte d ,e ffe c tive ,a lte rna te

syste m s.The Copyrig htOffic e ha sitse lflong sinc e a b a nd one d thisfla w e d

a nd ina d ve rte ntlyd isc rim ina tory polic y,a nd the re isno re a son to re vive it

a sa m e a nsb yw hic h topre c lud e the Ga ye pa rtie sfrom e sta b lishing the full

sc ope ofGa ye ’sc om position.

M ore ove r, le a d she e t d e posits re quire d b y the Copyrig ht Offic e

m e re ly d oc um e nte d the fa c tofthe c om position ofa c opyrig hta b le w ork;

und e r the Copyrig ht Ac t of 1909 the c opyrig ht a tta c he d to the e ntire

c om position a s c om pose d w he n e ithe r pub lishe d or re g iste re d .

Conse que ntly the re is no le g a l b a sis for e xc lud ing e vid e nc e of the full

c om position tha t Ga ye c om pose d ,a nd to the e xte nt tha t the tria l c ourt

a llow e d e vid e nc e ofthe c om position b e yond the le a d she e td e posit,suc h

e vid e nc e w a sa d m issib le a sa m a tte rofla w .
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A. The Copyright Office’s pre-1980s Registration Deposit Policy

Did Not Circumscribe the Copyright in Got To Give It Up.

Und e r the 1909 Ac t, c opyrig ht prote c tion w a s e sta b lishe d b y

pub lic a tion orre g istra tion ofthe w ork.Id. a t§§ 9-11.W ith the a d d ition of

pe rform a nc e rig hts to the c om pose r’s b und le of e xc lusive rig hts,

infring e m e ntofthe c opyrig htin a m usic a lw ork w a sno long e rlim ite d to

c opying physic a lc opie softhe m usic .Ac tofJa nua ry 6,1897,29 Sta t.481

(Ja n.6,1897).Una uthorize d ,non-fa iruse pe rform a nc e infring e d rig htsin

the m usic a lc om position.Itd id notm a tte rw he the rm usic ia ns pe rform e d

the m usic b y e a r, or from she e t m usic purc ha se d le g a lly, or from le a d

she e ts or othe r nota tion c re a te d to re c a ll the w ork to the m ind ofthe

pe rform e rs.The pe rform a nc e rig htsin a m usic a lw ork w e re notc onfine d

toitse m b od im e ntina nyform orw ritte nnota tion.

In the pre se nt c a se , the d e posit c opy of the w ork is sig nific a ntly

d iffe re nt from the pub lishe d c om m e rc ia l she e t m usic , compare IIPSJ

Am ic us Brie f Exhib it B with IIPSJ Am ic us Brie f Exhib it C, a nd b oth a re

d ra stic a lly lim ite d from w ha tGa ye a c tua lly c om pose d in the stud io on the

phonore c ord ing .The d e posite d le a d she e ta nd the pub lishe d she e tm usic

re pre se nt only ve ry lim ite d nota tions of the w ork w ith m ultiple pa rts
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(voc a ls,ke yb oa rd ,b a ss,pe rc ussion,e tc .) c om pose d b y Ga ye in the stud io.

Give n the m a nne r a nd m e d ium in w hic h Ga ye c om pose d , the

phonore c ord ing provid e s the m ost a c c ura te d oc um e nt of Ga ye ’s

c om position.Som e c ourts ha ve a llow e d phonore c ord ing s a s e vid e nc e of

the m usic c om positioninc a se ssuc h a sthis,w he re the c om pose rc om pose d

in the stud io to a phonore c ord ing .See Three Boys Music Corp. v. Bolton, 212

F.3d 477(9th Cir.2000);Bridgeport Music, Inc. v. UMG Recordings, Inc.,585

F.3d 267,276 (6th Cir.2009).

Re g a rd le ss ofthe va lid ity ofthe priorc opyrig htre g istra tion polic y,

tha tpolic yha d nob e a ring onthe ve sting ofc opyrig htprote c tion.Twentieth

Century-Fox Film Corp. v. Dunnahoo,637F.2d 1338,1342 (9th Cir.1981).

Ac c ord ing ly, the tria l c ourt prope rly rule d tha t c opyrig ht in the

c om position Got To Give It Up isnotlim ite d to the le a d she e td e posit,b ut

the n im prope rly rule d tha t only e vid e nc e in the na ture of w ritte n

pub lishe d d oc um e nts c ould b e a d m itte d .The tria l c ourtc ould ha ve ,a nd

should ha ve , a d m itte d the phonore c ord ing prod uc e d a nd pe rform e d

prim a rily b y Ga ye a s the e vid e nc e ofw ha t w a s a c tua lly c om pose d a nd

prote c te d . Tha t the sa m e phonore c ord ing w a s a lso pre pa re d a nd
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d istrib ute d a sa sound re c ord ing w ork should notim pa iritsrole a sGa ye ’s

ow nd e fining re c ord a tionofhisc om position.

The pub lic a tion or re g istra tion ofthe w ork w a s the a c tb y w hic h

c opyrig ht in the und e rlying c om position ve ste d , b ut it should not b e

c onfuse d w ith c onstituting the sc ope ofthe prote c te d w ork itse lf.W hile it

m ig htse e m to m a ke se nse tha tthe se w ritte n nota tionsshould d e fine the

“c opy” ofthe w ork,tha tw ould m e a n tha ta sim plifie d tw o-ha nd e d pia no

pa rtve rsionofa ne w sym phonic w ork pre pa re d forthe a m a te urm a rke t,or

a shortha nd pla c e hold e r le a d she e tuse d to id e ntify the w ork sole ly for

re g istra tion, w ould lim it c opyrig ht to only w ha t w a s nota te d for the se

c onstra ine d purpose s.This d oe s not m a ke a ny se nse .For a sym phonic

w ork, it is like ly tha t the c om pose r, or his or he r pub lishe r, inste a d

sub m itte d a fully sc ore d ve rsion ofthe w ork to the Copyrig htOffic e for

re g istra tion.Intha tc a se ,the d e positc opyc ould b e the d e finitive ve rsionof

the w ork— e ve n thoug h prior pub lic a tion ofsim plifie d she e tm usic m a y

ha ve a lre a d y ve ste d c opyrig ht in the w ork.For c om pose rs like Ga ye ,

w riting a fullsc ore in Europe a n sta ffnota tionw a snotpossib le .Ne ithe rthe

pub lishe d sim plifie d she e tm usic ,nor the le a d she e ts pre pa re d a s a pro

form a ste p b y his pub lishe r, a c c ura te ly c a pture d the full sc ope of his
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c om positions. Only the phonore c ord ing — his m e d ium of c hoic e for

c om positiona nd re c ord a tionoftha tc om position— d id this.

B. The Copyright Office Could Have and Should Have Accepted

Phonorecordings as Deposit Copies of Musical Compositions

Before the 1980s.

Und e r the Copyrig ht Ac t of 1909, the lim ita tion of a “c opy” of a

m usic a l c om position to hum a n re a d a b le nota tion syste m s und e r the

Copyrig htAc tof1790,a sinte rpre te d b ythe Supre m e Courtin White-Smith

Music Publishing Co. v. Apollo Co., 209 U.S. 1 (1908) , w a s e xplic itly

b roa d e ne d to inc lud e “a ny syste m ofnota tion or a ny form ofre c ord in

w hic h the thoug htofa n a uthorm ig htb e re c ord e d a nd from w hic h itm a y

b e re a d orre prod uc e d .” Copyrig htAc tof1909 § 1(e ).Follow ing this,the

Copyrig htOffic e for a tim e a llow e d d e posits for re g istra tion a nd for the

Lib ra ry ofCong re ssin the form ofpla ye rpia no rolls.Forre a sonsnotfully

know n a nd notlinke d to a ny furthe rc ha ng e in the sta tute ,a tsom e point

(in the 1930s w e b e lie ve ) the Copyrig ht Offic e b e g a n re quiring w ritte n

nota tion d e posits,b e fore a g a in a llow ing d e posits ofphonore c ord ing s for
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m usic a l c om positions b e g inning in the 1980s, a nd a g a in not linke d to

sta tutoryc ha ng e s.

De spite the e xpre ss la ng ua g e in the 1909 Ac ta llow ing for m usic a l

c om position c opie sto inc lud e “a ny form ofre c ord in w hic h the thoug htof

a n a uthor m ig htb e re c ord e d a nd from w hic h itm a y b e ...re prod uc e d ,”

c ourtsw e re d ivid e d on w he the rthe pub lic a tion ofa phonore c ord ing c ould

a c ta s pub lic a tion ofa m usic a lc om position und e rfe d e ra lla w ,oronly a s

pub lic a tionofa sound re c ord ing und e rva rioussta te la w s.The issue forthe

Copyrig htOffic e ,a s w e ll a s for the c ourts ruling a g a instpub lic a tions of

phonore c ord ing sa spub lic a tionsofm usic a lc om positions,se e m e d to a rise

from a ling e ring se nse tha t White-Smith still g ove rne d a s a m a tte r of

constitutional inte rpre ta tion of the Inte lle c tua l Prope rty Cla use (“IP

Cla use ”),U.S.Const.a rt.I,§ 8,c l.8,to re quire a na rrow se nse of“w riting s”

a sthe sub je c tm a tte rforfe d e ra lc opyrig htprote c tion.

The issue in White-Smith c onc e rne d infring e m e ntb yc opying a nd not

b y pe rform a nc e .The pla intiffd id notsue the purc ha se rs ofpla ye r pia no

rollsw how e re using the m topriva te lyorpub lic lype rform the c opyrig hte d

c om positions.Pub lic pe rform a nc e sw ould ha ve b e e nprim a fa c ie a c tiona b le

und e r the 1897a m e nd m e nts.Inste a d , W hite -Sm ith sue d Apollo a s the
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m a ke r of the rolls on the the ory tha t Apollo w a s prod uc ing infring ing

c opie softhe c om positions,w hic h the m se lve sha d b e e n re g iste re d throug h

d e positofEurope a n sta ffnota tion.The White-Smith Court,how e ve r,d id

notd e c id e w ha tc onstitute d “w riting s” und e rthe IP Cla use forpurpose sof

re g iste ring c opyrig hts.This w a s nota n issue b e c a use c opie s ofm usic a l

c om positions for this purpose und e r the 1790 Ac t, a s a m e nd e d b y the

Copyrig ht Ac t of 1831 a d d ing m usic a l c om positions a s c opyrig hta b le

sub je c tm a tte r,Ac tofFe b .3,1831,21stCong .,2d Se ss.,4 Sta t.436 (Fe b .3,

1831), w a s lim ite d to w ritte n or printe d m usic nota tion.The que stion

inste a d w a s w ha tc onstitute d c opie s for infringement purpose s.H a d the

c a se b e e n b roug ht a g a inst purc ha se r-pe rform e rs a s infring e m e nt of

pe rform a nc e rig hts, the outc om e m a y ha ve b e e n d iffe re nt.But b e ing

b roug hta sitw a son the b a sisofthe rollsa sm a nufa c ture d a nd d istrib ute d

b yApolloa sinfring ing c opie softhe w ritte nm usic a lc om position,the Court

w a s c onstra ine d b y a c opyrig ht syste m tha t ha d d e fine d the c opy of a

m usic a lc om position a sa thing tha tw a stob e re a d b yhum a ns,a nd thusa n

infring ing c opy oftha tw ould a lso ha ve to b e som e thing tha tc ould b e re a d

b y hum a ns.An infring ing performance c ould ha ve b e e n a d iffe re ntm a tte r,

b uttha tw a snotb e fore the Court.
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Butin Goldstein v. California,412 U.S.546 (1973),the Supre m e Court

e xpre ssly he ld tha t phonore c ord ing s c ould b e w ithin the c onstitutiona l

c a te g oryof“w riting s”und e rthe IP Cla use .The Courtw rote tha t

a lthoug h the w ord “w riting s” m ig ht b e lim ite d to sc ript or
printe d m a te ria l,itm a y b e inte rpre te d to inc lud e a ny physic a l
re nd e ring of the fruits of c re a tive inte lle c tua l or a e sthe tic
la b or.... [c ita tions om itte d ] Thus, re c ord ing s of a rtistic
pe rform a nc e s m a y b e w ithin the re a c h of [the Inte lle c tua l
Prope rtyCla use ].

Id.a t561.The Goldstein Courthe ld tha tWhite-Smith ha d d e c id e d onlyw ha t

c ould b e infring ing c opie softhe m usic a lc om position und e rthe statute in

forc e a tthe tim e ,a nd ha d note xc lud e d phonore c ord ing sa sw riting sund e r

the IP Cla use .Pe rforc e the phonore c ord ing of the m usic a l c om position

sa tisfie s the c onstitutiona l re quire m e nt of a w riting a nd a s d isc usse d

a b ove ,m e e tsthe 1909 Ac tsta tutoryla ng ua g e a sw e ll.

By the m id -tw e ntie th c e ntury, re la tive ly hig h fid e lity re c ord ing

d e vic e sha d a lso b e c om e m uc h m ore a fford a b le ,e spe c ia llyw ith the a d ve nt

ofthe c om pa c tc a sse tte ,a nd c e nte re d a round only a fe w b a sic pla tform s.

This a llow e d m ore c om pose rs w ho w e re not flue nt in Europe a n sta ff

nota tion,orw ho d id notfind ithe lpfulforthe irg e nre ,to d oc um e ntthe ir

c om positionsin a m ore na tura la nd a c c ura te w a y.See Bra une is,supra,a t
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25-30.Sim ple tric ksw ith suc h d e vic e se ve n e na b le d the m toc re a te lim ite d

m ulti-tra c k re c ord ing s to d e m onstra te d iffe re ntinstrum e ntpa rts pla ye d

sim ulta ne ouslyform ore c om ple xc om positions.

In the 1980s, the Copyrig ht Offic e prom ulg a te d its ne w polic y to

a c c e pt phonore c ord ing s a s d e posits for m usic a l c om positions.It w a s a

w e lc om e c ha ng e form a ny,inc lud ing som e amici on thisBrie f,a nd a llow e d

c om pose rs to re g iste r the ir c om positions in the m a nne r b e st suite d for

the ir a ura l proc e ss of c om posing , d oc um e nting , sha ring , a nd a na lyzing

the irw orks.

Tod a y,in ke y g e nre sofpopula rm usic ,c om pose rsw ork e xc lusive ly

w ith d ig ita lm usic tools— c re a ting ,m a nipula ting ,a nd se nd ing d ig ita lm usic

file s b a c k a nd forth a m ong st c om pose rs, prod uc e rs, a nd m usic ia ns to

c re a te a c om position tha t is pure ly a ura l a nd d ig ita l.Eve n pa pe r she e t

m usic nota tion itse lfisb e c om ing a n a rc ha ic ,possib ly ob sole sc e nt,form a t

fora tle a stsom e form s ofm usic .See, e.g., And re w M a ra ntz,The Teen-Age

Hitmaker From Westchester County, TH E N EW YORKER (Aug . 19, 2016).

Furthe rm ore ,instrum e nta l tim b re c hoic e s,suc h a s stic ks or b rushe s on

d rum s, w e re onc e se e n b y som e a s stylistic pe rform a nc e c om pone nts.
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M od e rn pop c om pose rsnow c onsid e rthe se te xture sc e ntra lc om positiona l

e le m e ntsinthe irw orks.Id.

M a rvinGa ye w a sinthe va ng ua rd ofsuc h c om pose rsa nd w e c a nonly

truly und e rsta nd a nd a na lyze his c om positions throug h the form a t in

w hic h he w orke d — a na log m ulti-tra c k phonore c ord ing s.The Copyrig ht

Offic e should ha ve a c c e pte d phonore c ord ing s a s re g istra tion d e posits

throug houtthe e ntire pe riod in w hic h the 1909 Ac tw a sin e ffe c t.Ne ithe r

Ga ye nor othe r c om pose rs should tod a y b e pe na lize d b y re stric ting

e vid e nc e of the ir c om positions to a strippe d -d ow n le a d she e t d e posit

c re a te d to c om ply w ith a n e xtra -sta tutory a d m inistra tive pra c tic e ,

e spe c ia lly w he re tha td e positd oe s notm a tc h the w ork c om pose d b y the

a uthorinthe stud io.

C. Restricting Copyright Protection to a Lead Sheet or Sheet Music

Deposit Perpetuates Traditions of Copyright Injustice

Com pose rs not flue nt in Europe a n sta ff nota tion, c om pose rs w ho

w ork in a ura l tra d itions a nd g e nre s w he re suc h nota tion is not ve ry

he lpful,a nd c om pose rs from d isa d va nta g e d b a c kg round s ha ve routine ly

b e e n d isc rim ina te d a g a inst b y a c opyrig ht syste m a t tim e s im prope rly
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a d m iniste re d so a sto e xte nd prote c tion to only c e rta in kind sofprivile g e d

w orks. This m isa pplic a tion of c opyrig ht la w c ontra ve ne s the soc ia l

ob je c tive s ofthe la w .See La te e fM tim a ,Copyright and Social Justice in the

Digital Information Society: “Three Steps” Toward Intellectual Property

Social Justice, 53 H ouston L.Re v.459,482-84 (2015).Exc lud ing the b e st

e vid e nc e for w ha t Ga ye a c tua lly c om pose d — the phonore c ord ing of the

w ork— pe rpe tua te s the se d isc rim ina tory pra c tic e s a nd tra d itions b y

pe na lizing him forw orking ina g e nre a nd a ta tim e w he nitw a sd iffic ultfor

m a rg ina lize d c om pose rstoprote c tthe irinte re sts.

Nine te e nth a nd e a rly tw e ntie th c e ntury notions of m usic a l

c om position a nd c opyrig ht e m b ra c e d b y those in the m usic a l

e sta b lishm e nt c om b ine d w ith the Copyrig ht Offic e re g istra tion d e posit

polic y to d isc rim ina te a g a instc om pose rs a nd pe rform e rs w ho e xpre sse d

the ir m usic outsid e the nine te e nth c e ntury Europe a n form a l w ritte n

nota tion tra d ition.W ha tc ounte d a s“m usic ” a nd w a sthusprote c ta b le w a s

tha t w hic h c ould b e fit into Europe a n c la ssic a l or popula r m usic

tra d itions— e ve n a sAm e ric a nsw e re c re a te d e xc iting ne w m usic a lg e nre s

a nd style s— a nd c ould b e c om m unic a te d throug h nota tion syste m s

d e ve lope d in m e d ie va l a nd e a rly m od e rn tim e s for d isse m ina ting a nd
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syste m a tizing m usic in Christia n re lig iousorc la ssic a lm usic tra d itions.But

b ythe e nd ofthe tw e ntie th c e ntury,va sta m ountsofc om m e rc ia llypopula r

m usic w e re b e ing prod uc e d b yc om pose rsa nd pe rform e rsw hod id notuse

Europe a nsta ffnota tionina nysyste m a tic w a y.Thisw a sb e c a use the yw e re

not flue nt in tha t form a t a nd b e c a use the y d id not pe rc e ive it to b e a

ne c e ssa ryore ve nhe lpfulm e a nsofc om m unic a ting the irm usic .

M od e rn c om pose rs a nd pe rform e rs in m ultic ultura l m usic g e nre s

w ho d o use Europe a n sta ff nota tion ha ve d e ve lope d w ork-a round s to

c om m unic a te the irinte ntionsb y a d d ing w ritte n c om m e ntssuc h a s“sw ing

fe e l” or “shuffle ” or “m e d ium funk b e a t” tha t a pproxim a te the d e sire d

rhythm a nd phra sing to the sta ffnota tionsofthe irc om positions.Bute ve n

w ith the se a d justm e nts,the nota tion stillonly provid e sa n a pproxim a tion

of the m usic a nd not the a c tua l c om position.Anyone w ho ha s he a rd a

c om pute rprog ra m pla yshe e tm usic insta ntlyhe a rsthe d iffe re nc e b e tw e e n

a te c hnic a lly a c c ura te c om pute rre nd ition ofthe nota te d tone sa nd tha tof

the sa m e m usic a s pe rform e d b y hum a ns.Compare a lg orithm ic a ud io

pre vie w ofGot To Give It Up she e tm usic a tM usic note s.c om available at

http://w w w .m usic note s.c om /she e tm usic /m td .a sp?ppn=M N0065460 (la st
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visite d Nov.18, 2016) with Ga ye ’s re c ord ing Got To Give It Up (Ta m la

1977).

Ga ye c om pose d d ire c t to phonore c ord ing s for pop, R& B, or Soul

c om b os w hic h inc lud e d e le c tric b a ss, ke yb oa rd s, d rum kits, a uxilia ry

pe rc ussion like c ow b e lls, voc a ls, e tc . Be e thove n a nd Ge rshw in w rote

orc he stra te d c om positionsforsolo instrum e nts,sm a lle nse m b le s,a nd full

sym phony orc he stra s.The y inc lud e d a fullse tofinstrum e nta lpa rts a nd

not just c hord ind ic a tions, m e lod ie s, a nd w ord s for a ll of the ir

c om positions.IfGe rshw in c ould nota te forold -fa shione d c a rsque e ze b ulb

horns a s he d id in “An Am e ric a n in Pa ris,” see, e.g.,M ic ha e lCoope r,Have

We Been Playing Gershwin Wrong for 70 Years,N.Y.TIM ES (M a r.2,2016 a t

C1) available at http://w w w .nytim e s.c om /2016/03/02/the a te r/ha ve -w e -

b e e n-pla ying -g e rshw in-w rong -for-70-ye a rs.htm l?sm id =nytc ore -iphone -

sha re & sm prod =nytc ore -iphone & _r=0 (la stvisite d Nov.18,2016)— a nd to

w hic h pre sum a b ly the c opyrig htin tha tc om position e xte nd s— w hy c ould

Ga ye nota lso e njoy prote c tion forhisR& B orSoulorc he stra lc om position

a s to the m a te ria l e xe c ute d b y c ow b e lls a nd b a c kg round voic e s? The

a nsw e r se e m s to turn sole ly on w he the r the c om pose r is flue nt in

Europe a n sta ffnota tion a nd c a nthustra nsc rib e hisc om position a c c ura te ly
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into it.Tha t is unjust.It d isfa vors those outsid e tha t pa rtic ula r m usic

tra d ition.

This c ourtc a n he lp re m e d y this le g a c y ofd isc rim ina tion b y ruling

tha te vid e nc e ofthe sc ope a nd c onte ntofGa ye ’sc om position ofGot To Give

It Up in the form of the phonore c ord ing tha t Ga ye prod uc e d a s the

d e finitive ve rsionoftha tc om positionshould ha ve b e e na d m itte d a ttria l.In

thisc a se ,the jury found forthe Ga ye pa rtie sa nd tha td e c ision should b e

a ffirm e d ,b utthe issue isprope rly ra ise d a nd c a n b e d e c id e d .A ruling b y

thisCourtre c og nizing the va lid ity ofphonore c ord ing e vid e nc e in thisc a se

w ould stre ng the n the c a se for prote c tion of orig ina l a nd d istinc tive

pe rc ussion, voc a ls, a nd othe r e le m e nts tha t Ga ye a nd othe r c om pose rs

inc lud e a spa rta nd pa rc e lofthe irm usic a lc om positions.

So m a ny c om pose rs, pa rtic ula rly those w ho c re a te d orig ina l a nd

inhe re ntlyAm e ric a n m usic a rtform ssuc h a sja zz,c ountry,b lue g ra ss,R& B,

a nd roc k a nd roll,w e re notflue ntin Europe a n sta ffnota tion,e ve n a sthe y

w e re m usic ia nsa nd c om pose rsofthe firstra nk.The irc om positionslive d

a nd b re a the d forthe m in the phonore c ord ing the y m a d e tha tw ould e ithe r

b e re le a se d c om m e rc ia lly oruse d to “se ll” the song to othe rprod uc e rsor

pe rform e rsw ho w ould the n c uta c ove rofthe c om position to re le a se a sa
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sound re c ord ing .Ifpla c e hold e rle a d she e tspre pa re d b y m usic pub lishe rs

w ith little tonoinvolve m e ntofthe c om pose r,orsim plifie d pub lishe d she e t

m usic forthe a m a te urhom e m a rke t,a re a llow e d tod e te rm ine the sc ope of

c opyrig htprote c tion in a c om position,the c re a tive c ontrib utionsofsom e

ofourna tion’sg re a te stinnova torsw illb e d e nie d prote c tion in d e fe re nc e

to re c e ive d nine te e nth c e ntury Europe a n tra d itions ina pt to unique ly

Am e ric a nc re a tivity.

CONCLUSION

For the fore g oing re a sons the Courtshould a ffirm the jud g m e ntof

the tria lc ourt.

DATED:De c e m b e r28,2016.

Re spe c tfullysub m itte d ,

SEAN M .O’CONNOR
LATEEFM TIM A,
STEVEN D.JAM AR

INSTITUTEFOR INTELLECTUAL
PROPERTY AND SOCIALJUSTICE,INC.

By/s/Se a nM .O’Connor
SEAN M .O’CONNOR

Attorneys for Amicus Institute for Intellectual
Property and Social Justice, Inc.; musician-
composers; and law professors
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DATED:De c e m b e r28,2016.
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Exa m ple offullsc ore







EXH IBIT B

Exa m ple ofc om m e rc ia lshe e tm usic forGot To Give It Up





EXH IBIT C

Got To Give It Up le a d she e td e posit(firstpa g e )
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